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FSI Summary
SEC’s July 21, 2010 Open Meeting
The SEC held an Open Meeting on Wednesday, July 21, 2010, to propose changes and request public comment on reforms to Rule 12b-1 and amendments to Form ADV, Part 2.

12b-1 Fee Proposal:
Chairman Schapiro began the meeting by explaining that the SEC’s interest in reforming Rule 12b-1 arises from the belief the fees are currently used to compensate advisors for shareholder services, rather than for the marketing and distribution costs of the mutual fund.  The Chairman also expressed concern that the fees are ineffectively disclosed to investors.  The Commission is concerned that some investors may not be aware that they are being charged 12b-1 fees or how much those fees may add up to over time, especially in Class C-shares.  

The main elements of the SEC’s proposal are as follows: 

· Leaving Class A-share mutual funds largely unchanged by establishing a 25 bps safe harbor for 12b-1 fee payments, now called marketing and service fees.

· Treating additional 12b-1 fee amounts (e.g., 75 bps of the typical Class C-share fund trail), now called ongoing sales charges,  on future sales of mutual funds to a cap equal to:

· The maximum Class A-share load for funds with A-shares, or

· The caps established by FINRA Rule 2320 (i.e., as much as 8.5%) if the fund does not have an A-share Class.
· Adopting additional disclosures of ongoing sales charges and marketing and service fees through confirmation statements, prospectus, and point-of-sale of sale documents.
· Creating a new class of mutual funds shares that are issued at net asset value.  The compensation paid on such mutual fund transactions would be determined by the Broker-Dealers who sell the fund shares.

Although the proposed changes were approved unanimously by the Commissioners, several indicated through their questions, particular interest in the implications of certain aspects of the proposed changes.


· Commissioner Casey was concerned with (1) how the proposed changes will affect existing share classes, especially in smaller mutual funds; (2) if the changes will result more financial advisors and clients moving to wrap-fee programs; and (3) what impact this may have on access to service.

· Commissioner Walter was interested in (1) a more detailed explanation of the alternative distribution approach; and (2) the staff’s efforts to enhance disclosure for investors.

· Commissioner Aguilar strongly supported the cap on C shares.

· Commissioner Paredes was concerned with (1) the effects of Rule 6c-10 with respect to lost revenue; and (2) whether the alternative distribution method would actually increase competition in the mutual fund marketplace.  

· Chairman Schapiro was concerned with how the proposed changes would affect 401(k) and retirement plans.   

Click here for more information from the SEC website.
Form ADV, Part 2 Amendments:  
The proposed changes to Form ADV, Part 2 reflect the Commissioner’s concerns that the current “check-the-box” form does not conform to many advisors’ businesses or accurately describe those businesses.  The Commission suggests that the proposed changes will help advisors’ disclose necessary information in a plain-English narrative.  The proposed changes to the form will not be published for five days as the SEC works with the states address several remaining issues.    

The main elements of the proposed changes are as follows: 

· A brochure, to be electronically filed with the SEC and available to the public, which contains several specific areas of disclosure.  Examples include: information regarding the advisory business, including the amount of assets under management; fees and compensation; disciplinary information; participation or interest in client transactions; and brokerage practices.

· A brochure supplement, which will be similar to a resume and will disclose information about the individuals providing services to clients.  Information disclosed will include: educational background, prior business experience, disciplinary history, other business activities, and contact information.  
· Advisors will be required to deliver the brochure to clients before or at the tine the advisor enters into an advisory contract with the client. 

· Advisors will be required to provide each client with an annual summary of material changes to the brochure and either deliver or offer to deliver an updated brochure.

Click here for more information from the SEC website.  

Further details of the proposals will be published in the Federal Register.

If you have any questions, feel free to contact Matthew Schwartz, FSI’s Government Affairs Counsel at 770-980-8493 or matt.schwartz@financialservices.org, or David Bellaire, FSI’s General Counsel and Director of Government Affairs at 770-980-8488 or david.bellaire@financialservices.org.  
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